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PONELL, Special Trial Judge: This case was heard pursuant
to the provisions of section 7463' of the Internal Revenue Code
in effect at the tinme the petition was filed. The decision to be
entered i s not reviewable by any other court, and this opinion

shoul d not be cited as authority.

1 Unl ess otherw se indicated, subsequent section references are
to the Internal Revenue Code in effect for the year in issue.
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Respondent determ ned a deficiency of $4,472 in petitioners’
1997 Federal incone tax. After concessions by the parties,? the
i ssues are: (1) whether this Court has jurisdiction to consider
the propriety of a | evy upon an individual retirenment account
(IRA) of petitioner WlliamJ. Phillips, Jr. (petitioner-
husband); (2) whether the proceeds of the levy are included in
calculating petitioners’ nodified adjusted gross incone (MAQ)
for purposes of determning eligibility for the earned i ncone
credit (EIC); (3) whether respondent should have allocated 10
percent of the proceeds of the levy to petitioners’ 1997 tax
l[tability; and (4) whether petitioners are entitled to a
deduction for paynent of a portion of petitioner-husband s
section 6672 liability. Petitioners resided in WIkes-Barre,
Pennsyl vania, at the tinme the petition was fil ed.

This case was submtted fully stipulated pursuant to Rule
122. The applicable facts nmay be sunmmari zed as follows. In
1988, respondent assessed a penalty under section 6672(a) for

failure to collect and pay over enploynent taxes agai nst

2 Respondent concedes that petitioners are not liable for the
sec. 72(t) 10-percent additional tax in the anount of $1, 045.
See Larotonda v. Comm ssioner, 89 T.C 287 (1987). Except as

di scussed infra, petitioners concede that the proceeds of the

| evy on petitioner-husband’s I RA are includable in petitioners’
gross incone. Additionally, in the petition, petitioners raised
the i ssue whether the notice of deficiency was valid.
Petitioners did not address this argunent at the hearing or in
their trial menmorandum and it is deened to have been conceded.
See Levin v. Conmm ssioner, 87 T.C 698, 722-723 (1986), affd. 832
F.2d 403 (7th Gr. 1987).
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petitioner-husband in the amount of $57,013.° The assessnment was
made in connection with petitioner-husband’ s position as a
responsi ble officer of Dynatrex, Inc., an S corporation.
Petitioner-husband owned one-third of the stock of Dynatrex, Inc.
at the tinme of the assessnent. Dynatrex, Inc. ceased operations
by 1989 and did not file a Federal inconme tax return for the
t axabl e year 1997.

In 1997, respondent |evied petitioner-husband’s |IRA held at
Dean Wtter Reynolds (Dean Wtter) in order to collect the
litability fromthe section 6672 assessnent. The IRA was in
petitioner-husband’s nane only, and petitioner Matrona A
Phillips (petitioner-wfe) was |listed as the beneficiary of the
IRA in the event of his death. Dean Wtter conplied with
respondent’s | evy by turning over the entire bal ance of
petitioner-husband’ s | RA $10, 452, which respondent applied to
the section 6672 liability. Dean Wtter did not w thhold any
anounts for paynent of petitioners’ 1997 Federal incone tax
liability.

On petitioners’ joint 1997 Federal incone tax return,
petitioners reported gross incone of $18,818, adjusted gross
i ncome of $17,889, taxable incone of $0, and sel f-enploynment tax

of $1,857. Petitioners had three qualifying children during 1997

3 Al amobunts are rounded to the nearest doll ar.
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and clainmed an EIC of $2,404. Petitioners did not report the IRA
di stribution.

Respondent determ ned that petitioners’ gross incone shoul d
be increased by the amount of the $10,452 IRA distribution. The
adj ustnment increased petitioners’ tax liability and reduced the
claimed EIC

Di scussi on

1. Interest of Petitioner-Wfe

As we understand, petitioners argue that Dean Wtter shoul d
not have honored the | evy because petitioner-w fe had not
consented to the forced distribution of the I RA account, and,
therefore, the distribution should be deened void. The fact of
the matter is, Dean Wtter did honor the |evy, and, under the
ci rcunst ances, we are unsure where petitioners’ argunent | eads.
In all events, it appears fromthis record that the |evy and
subsequent honoring thereof were correct.

Under section 6321, upon an assessnment of tax, a lien arises
“in favor of the United States upon all property and rights to
property” belonging to the taxpayer. Respondent is authorized to
coll ect such tax “by levy upon all property and rights to
property” of the taxpayer, section 6331(a), and the person upon
who the levy is served “shall * * * surrender such property”,
section 6332(a). Upon the execution of a levy, the Internal

Revenue Service “acquires whatever rights the taxpayer * * *
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[ possessed].” United States v. Natl. Bank of Commerce, 472 U.S.

713, 725 (1985).

Petitioners do not claimthat petitioner-husband, agai nst
whom t he assessnent had been made, had no interest in the account
| evied upon, and it is not disputed that petitioner-husband could
have wi thdrawn the funds. |If petitioner-wi fe had cognizabl e
interest in the property |evied upon, her remedy was to bring an
action in the district court against the United States pursuant
to section 7426(a). See id. at 728. But, she cannot claimhere
that the distribution arising fromthe conpliance with the |evy
by Dean Wtter should be deened void.

2. Adjustnments to Petitioners’ ©Modified Adjusted Gross | nconme for

El C Pur poses

Section 32(a)(1) provides a credit based upon a taxpayer’s
earned i ncone, comonly referred to as an EIC. Section
32(a)(2)(B) provides that the credit shall not exceed “the
phaseout percentage of so rmuch of the nodified adjusted gross
income (or, if greater, the earned incone) of the taxpayer * * *
as exceeds the phaseout anmpunt.” It is not contested that, if
the incone fromthe IRA distribution is included in petitioners’
MAG , respondent’s adjustnent to the credit is correct.

Section 62(a) provides that adjusted gross inconme neans
gross incone |ess certain deductions. These deductions do not

i ncl ude deductions for IRA distributions. Section 32(c)(5)
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provi des that MAG neans adjusted gross inconme determ ned w t hout
regard to certain anmounts, none of which pertain to a
di stribution of |IRA funds.
Petitioners argue, however, that the IRA distribution should
not be included in their MAG because they did not physically
receive any funds. Petitioners’ gross incone includes al

anounts received or constructively received as a distribution

froman IRA. See secs. 408(d), 72, 61; Larotonda V.

Commi ssioner, 89 T.C 287, 291 (1987); see also Anps v.

Comm ssioner, 47 T.C. 65, 70 (1966). The nature of that incone

is not altered for purposes of conputing adjusted gross incone,
section 62(a), or nodified adjusted gross incone, section
32(c)(5), sinply because it was deened constructively received.

3. Respondent’s Allocation of the Entire Proceeds to the Section

6672(a) Liability

Petitioners contend that respondent should have allocated 10
percent of the proceeds of the levy to petitioners’ 1997 tax
[tability. The underpinnings of this argunent lie in section
3405(b), which provides that the payor of any nonperiodic
di stribution shall w thhold 10 percent of such distribution.

Dean Wtter, the payor, did not wthhold any amounts fromthe
di stribution pursuant to the I evy on petitioner-husband s |IRA
Petitioners argue that respondent knew that Dean Wtter failed to

wi t hhol d this anount, and, therefore, it was respondent’s
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responsibility to allocate 10 percent of the distribution to
their current year’s tax liability. W disagree.

This Court follows the rule that in the case of involuntary
paynments, respondent is free to apply the paynents as he may

choose. Anpbs v. Commi ssioner, supra at 69; see also United

States v. Pepperman, 976 F.2d 123, 127 (3d Cr. 1992). The

paynment made here in conpliance with a | evy was involuntary.

Anpbs v. Conmm ssioner, supra. In short, respondent was entitled
to apply the entire amount received fromthe levy to petitioner-
husband’ s section 6672 liability.

4. Deduction of Loss fromDynatrex, |nc.

Petitioners argue that they are entitled to a so-called
pass-thru | oss deduction under section 1366 for paynent of a
portion of petitioner-husband’ s section 6672 liability.
Petitioners’ theory is that a paynent in 1997 of a portion of
Dynatrex, Inc.’s enploynent tax liability woul d be deducti bl e by
Dynatrex, Inc., and, since it had no inconme for 1997, Dynatr ex,
Inc., as an S corporation, would have a | oss that woul d pass
t hrough to the sharehol ders of Dynatrex, Inc.

Initially, we observe that generally a taxpayer may not
deduct paynents nmade pursuant to a section 6672 liability as an

ordi nary and necessary busi ness expense under section 162, Smth

v. Comm ssioner, 34 T.C 1100 (1960), affd. per curiam 294 F.2d

957 (5th Cr. 1961); Patton v. Conm ssioner, 71 T.C. 389 (1978),
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or as a bad debt under section 166, Arriqgoni v. Conmn ssioner, 73

T.C. 792, 800 (1980). Furthernore, while petitioner-husband s
section 6672 liability had its genesis in the corporate
l[tability, that “liability becane fixed and personal to hi mupon
his failure to pay over the anmount withheld to the Governnent.”
Id. at 800. As we noted, “This Court will not permt the
t axpayer to transform a nondeducti bl e personal obligation into a
deducti bl e corporate debt when to do so would circunvent the
effectiveness of sec. 6672.” |[d. at 801 n.9. Finally, even if
petitioners could overconme these roadbl ocks, petitioners have not
established that Dynatrex, Inc. did not claimsuch a deduction in
1988 or earlier as a part of wages when paid. In sum there is
no basis for allow ng petitioners such a deduction on their 1997
return.

Revi ewed and adopted as the report of the Small Tax Case
Di vi si on.

Deci sion will be entered

for respondent except as to

the section 72(t) penalty.




